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Disclaimer: This material is prepared by the Psychiatric Patient Advocate Office with the intention
that it provide general information in summary form on legal and advocacy topics which is current
when first published. The contents do not constitute legal advice or recommendations and should
not be relied upon as such. Appropriate legal advice should be obtained in actual situations. While
every care has been taken in the preparation of this material, the Psychiatric Patient Advocate Office
cannot accept responsibility for any errors or omissions in the material, including those caused by
negligence. The Psychiatric Patient Advocate Office is not responsible for the accuracy of
information contained on other websites accessed by links from this website.

What is the Personal Health Information Protection Act?

e The Personal Health Information Protection Act (PHIPA) became law on
November 1, 2004. It determines what happens to your personal health
information when it is being collected, used or disclosed by people or
organizations known as health information custodians. Health information
custodians (HICs) include:

@)
O
O
@)
@)

o

health care practitioners, such as your doctor, dentist or social worker;
hospitals;

pharmacies;

homes for special care;

community health and mental health programs; and

community care access centres.

e Before November 1, 2004, the Mental Health Act regulated what happened to
your “clinical record” in a psychiatric facility. PHIPA now determines what
happens to your record of “personal health information”.

What is personal health information (PHI)?

e Personal health information (PHI) is the information that health care providers
(e.g., doctors, hospitals, dentists and pharmacies) collect about you and use
to provide you with health care. PHI includes information about:

O

your physical health and mental health;

o your health history;
o your family health history;
o the health care you have received;
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o your health card number; and
o name of your substitute decision-maker.

What is arecord of personal health information?

e ltis the record kept by HICs who provide you with health care. The record
contains your personal health information as well as non-medical information,
such as the information collected from your family, friends and acquaintances.
For example, your family may provide information about an incident which
occurred prior to you being hospitalized.

e The record of personal health information was previously referred to under the
Mental Health Act as the “clinical record.”

The information collected may be hand written, printed, computerized or
photographic.

What is “collection, use or disclosure” under PHIPA?

e “Collection” occurs when the HIC obtains PHI about you in any form (e.g.,
oral, written, x-ray) and from any source including family and friends. For
example, a hospital may send an emergency room visit report to your family
physician.

e “Use” refers to the HIC using the PHI they have regarding you. For instance,
information in your record of PHI at a hospital may be used if you are again
admitted to that hospital for the same or a different reason.

o “Disclosure” occurs when the information in the possession of a HIC is shared
with another HIC or a non-HIC. For example, the hospital may disclose
information to a community program you will be attending upon discharge
from the hospital.

e Each HIC may create their own form or use generic forms related to
accessing or disclosing personal health information.

e A sample “Consent to Disclosure” form is available on the Ministry of

Health and Long-Term Care website:
www.health.gov.on.ca/english/providers/legislation/priv_legislation/consent/consent disclose form.doc

e A sample “Request to Access” form is available on the Information and

Privacy Commissioner’s website:
www.ipc.on.ca/images/Resources/up-phipa_accfrm_e.pdf

Do | control the “collection, use or disclosure” of my personal health
information?

e Yes. If you are capable of consenting to the collection, use or disclosure of
your PHI, you are able to control it. This means that the HIC will have to ask
for your consent in order to collect, use or disclose your PHI.
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e However, if you do not expressly withhold consent to the collection, use or
disclosure of any or all of your PHI (either orally or in writing) a HIC may
invoke some exceptions to the general rule. For instance, PHIPA allows that
specific categories of HICs who provide core health care services (or who
assist in the provision of such services) are “entitled to assume” that they
have implied consent for the collection, use, or disclosure of the patient’s PHI
to other HICs.

e Under PHIPA there is no statutorily defined time limit for the validity of
consent or implied consent.

What does it mean to be “capable” to consent to the collection, use or
disclosure of personal health information?

e Everyone is presumed to be capable regarding PHI unless found otherwise.
If you are capable, you can make decisions regarding the collection, use or
disclosure of PHI. You will say “yes” or “no” to the collection, use or
disclosure of your PHI. If you are incapable, decisions about the collection,
use or disclosure of PHI will be made by your substitute decision-maker
(SDM). The SDM will say “yes” or “no” to the collection, use or disclosure of
your PHI. PHIPA specifies the people who may act as your substitute
decision-maker if you are found to be incapable.

e Anindividual is considered capable if he or she is able:

o to understand the information necessary to decide whether to consent
or not consent to the collection, use or disclosure of PHI; and

o to appreciate the reasonably foreseeable consequences of giving, not
giving, withholding or withdrawing consent.

e If you fail either one of these two requirements, you are considered to be
incapable with respect to the collection, use or disclosure of your PHI. Your
HIC will make the decision about your incapacity.

e Capacity can fluctuate so you may be capable at some times and incapable at
others. You may be capable regarding some parts of your PHI and not other
parts. For example, you may be capable regarding information about your
broken arm but incapable regarding information about your mental health.

What happens if | am incapable and an inpatient in a psychiatric facility?

e Your doctor will probably make the determination about your capacity
regarding PHI. Special rules apply if you are an inpatient in a psychiatric
facility and 14 years of age or older. If you are determined to be incapable
regarding PHI, you will:

o promptly receive a written notice telling you that you are incapable
(“Notice to Patient” Form 33); and
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o promptly receive a visit from a Rights Adviser.

What if | disagree with the finding of incapacity?

¢ You have two options. First, you may talk to the person who made the
decision to see if he or she will change your capacity from incapable to
capable. Second, you may apply to the Consent and Capacity Board (the
CCB) for a hearing to challenge the decision that you are incapable regarding
PHI.

Can | apply to the Consent and Capacity Board (CCB)?

e Yes. The application to the Board is a Form P-1. You can apply to the Board
once in each six month period. The Board may allow an application earlier
than six months if it is satisfied that there has been a material change in
circumstances. However, you can not apply to the Board if you are incapable
of consenting to treatment and have a substitute decision-maker in place.

What can the Consent and Capacity Board do?

e The CCB will review the evidence and reasons why the HIC made a
determination of incapacity regarding PHI. If the Board agrees that you are
incapable, your substitute decision-maker will make the decisions regarding
your PHI. If the Board does not agree, you will be considered capable and
will make your own decisions regarding PHI.

If  am incapable, can someone | want make decisions for me?

e Yes. If you are 16 years of age or older, you may apply to the Board for the
appointment of a representative who will be authorized to make decisions
regarding your PHI. Another person who is 16 years of age or older may also
apply to the Board to be appointed as your representative. There are some
exceptions to this right.

e When appointing a representative, the Board may limit the time for the
appointment, impose conditions, limit the scope of the decisions, or terminate
the appointment. A person can not be appointed as your representative over
your objection.

If | am capable, can | ask that a specific person make decisions for me?

e Yes. If you are at least 16 years of age, you may authorize someone in
writing to make decisions about PHI on your behalf. The person you
authorize must be at least 16 years of age and capable of consenting to the
collection, use or disclosure of your PHI.
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Do | own my record of personal health information?

e No. The record of PHI is owned by the HIC who has possession of it. You
may request access to or a copy of all or part of the record. You may also
consent to disclosing the record to others. The companion InfoGuide called
“Access to Your Personal Health Information” discusses these topics.

What is a “lock box”?

e PHIPA allows you to identify certain PHI and to instruct the HIC not to
disclose that information. This information is placed in the so-called
“‘information lock box” and may not be disclosed without your specific consent.
However, there are some limitations in certain circumstances. For example,
the lock box will not prevent disclosure if the HIC has reasonable grounds to
believe that disclosure is necessary because of the possibility of harm to you
or someone else.

e If the disclosing HIC is prevented from disclosing information about you to a
second HIC that he or she considers necessary for the provision of health
care, the disclosing HIC may notify the receiving HIC that there is information
in a lock box. The receiving HIC will then be able to discuss with you the lock
box situation and the information necessary to provide the health care.

Questions?

If you have questions contact your local Patient Advocate or Rights Adviser or
call the Psychiatric Patient Advocate Office at 1-800-578-2343.

Information and Privacy Commissioner

Telephone 416-326-3333 in Toronto or 1-800-387-0073
TDD/TYY 416-325-7539

WWWw.ipc.on.ca
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