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Admission to Long-Term Care — What are My Rights?

Disclaimer: This material is prepared by the Psychiatric Patient Advocate Office with the
intention that it provide general information in summary form on legal and advocacy
topics which is current when first published. The contents do not constitute legal advice
or recommendations and should not be relied upon as such. Appropriate legal advice
should be obtained in actual situations. While every care has been taken in the preparation
of this material, the Psychiatric Patient Advocate Office cannot accept responsibility for
any errors or omissions in the material, including those caused by negligence. The
Psychiatric Patient Advocate Office is not responsible for the accuracy of information
contained on other websites accessed by links from this website.

What is a long-term care facility?

A “long-term care home” is a government-regulated institution that provides

housing and care to persons who can no longer live independently and/or

require 24-hour care. While many people in long-term care are elderly,

persons who have debilitating illnesses may also reside in long-term care.

In Ontario, there are three types of long-term care homes. Each type of home

is regulated by its own law. Each of these laws includes a residents’ Bill of

Rights:

e Nursing Homes are regulated under the Nursing Homes Act;

e Municipal Homes for the aged are regulated under the Homes for the Aged
and Rest Homes Act;

e Charitable homes for the aged are regulated under the Charitable
Institutions Act.

Long-term care homes are not the same as “retirement homes” or “care

homes”, which are regulated as tenancies under special rules in the

Residential Tenancies Act. For information about retirement and care homes,

consult the Ontario Landlord and Tenant Board online at www.ltb.gov.on.ca/

or by telephone at (416) 645-8080 or 1-888-332-3234. They also have a

brochure entitled “Care Homes” available at

www.ltb.gov.on.ca/graphics/162304.pdf

How do | qualify for long-term care?

Community Care Access Centres ("CCACs") provide simplified access to
home and community care and authorize admissions to long-term care
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homes. There are 14 CCACs located throughout the province. For more
information about CCACs visit www.ccac-ont.ca or the Ministry of Health’s
website for Senior Care at
www.health.gov.on.ca/english/public/program/ltc/ltc_mn.html

e One of the responsibilities of CCACs is to place persons in long-term care and
to maintain waiting lists.

e Before being placed in long-term care, you will be assessed by an evaluator
from the CCAC to determine eligibility. They will determine your needs and
whether or not the placement in long-term care is appropriate at this stage.
To assess your needs, you will have to complete a number of documents that
collect information from your doctors, you and your family about your health
and ability to care for yourself.

e Applicants to long-term care must meet one of the following six eligibility
criteria:

— require nursing care that’'s available on-site 24 hours a day;

— requires assistance each day with activities of daily living;

— requires on-site supervision or monitoring at frequent intervals throughout
the day to ensure his/her safety or well-being;

— iIs at risk of being financially, emotionally or physically harmed if the
application continues to live in their residence;

— is at risk of suffering harm due to environmental conditions that can't be
resolved if the person continues to live in their residence;

— or may harm another person if the applicant continues to live in their
residence.

e If you meet the eligibility criteria, you will be asked which homes you prefer
and your application will be forwarded to your 3 preferred choices. The home
then determines whether or not you will be approved for admission. A long-
term care home must approve the admission of an applicant unless the home
lacks the physical facilities necessary to meet the person's care requirements
or the staff lack the expertise necessary to meet the person's care
requirements.

Do | have to pay for long-term care?

e Yes. The amount that you pay depends on your income and what kind of
accommodation you choose (basic, semi-private or private room). Ask CCAC
staff what the cost will be.

| don’t want to go into long-term care but I'm getting pressure from my
family. What can | do?

e Admission to long-term care is based on consent. If you are capable of
making decisions about your placement in long-term care, you cannot be
admitted against your wishes.
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Who decides if | am capable?

e An evaluator will decide if you are capable of making decisions regarding
placement in long-term care. An evaluator is a health care practitioner and is
usually a doctor, nurse or social worker.

What does “capable” mean?

e You are capable if you understand the information relevant to making a
decision about your placement in long-term care, and are able to appreciate
the reasonably foreseeable consequences of making or not making a
decision.

e There are strict rules that an evaluator must follow when they are assessing
your capacity. If they do not follow the appropriate rules then any finding they
make may be invalid. An evaluator must:

1. Tell you the purpose of the assessment, the significance and effect of a
finding of incapacity and your right to refuse an assessment.

2. If you refuse the assessment, they cannot continue.

3. If you are found incapable, the evaluator must tell you about that finding
and tell you that you can apply to the Consent and Capacity Board
(“Board”) to challenge the evaluator’s finding.

4. The evaluator must give you a “rights advice” sheet with information about
your rights.

What can I do if | am found incapable of making decisions about placement
in long-term care?

e You have the right to have a lawyer and to have the evaluator’s decision
reviewed by an independent body, the Consent and Capacity Board. You can
contact the Board at 1-866-777-7391 or (416) 924-4961, or visit their website
at www.ccboard.on.ca for more information.

e If you would like to challenge the evaluator's finding, fill in a form called
“Form A”. You have the right to have a lawyer represent you before the Board
and you may qualify for legal aid, depending on your financial situation.

e If you have applied to the Board to challenge the evaluator's finding, you
cannot be placed in long-term care while you are waiting for your hearing.

If  am found incapable of making a decision about placement in along-
term care facility do | see a Rights Adviser?

e No. This is not a mandatory rights advice situation under the Mental Health
Act. However, the evaluator who found you incapable should provide you
with information regarding the decision and what you can do if you disagree
with the decision. The evaluator should also help you apply to the Board if
you wish to challenge the evaluator's decision.
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Who makes decisions for me if | am incapable to make decisions about my
placement?

If you are incapable, your substitute decision-maker (“SDM”) will make the
decision for you (for more information about SDMs, see the PPAQO’s InfoGuide
on this topic). Your SDM may be someone appointed by the Board but it is
usually the person you named in your power of attorney for personal care or a
close family member.

Can my SDM make a decision even if | disagree?

If you are incapable of making decisions about your placement, your SDM
does not need your agreement when making a decision. However, the SDM
has to follow certain principles set out in legislation whenever they are making
a decision on your behalf.

If you have a prior capable wish about placement in long-term care then your
SDM must follow that wish. For example, you may have put a provision in
your power of attorney that you did not wish to be placed in long-term care.
Generally, your SDM will have to follow that wish. A prior capable wish does
not have to be in a power of attorney, as it can be either written or oral.

In limited circumstances, your SDM may apply to the Board to either seek
directions if your prior capable wish was unclear, or to ask the Board to allow
them to depart from your wishes.

If you do not have a prior capable wish, your SDM must still act in your “best
interests.” There are a number of factors, set out in law, that must be
considered when determining what is in a person's "best interests."

Questions?

If you have questions contact your local Patient Advocate or Rights Adviser or
call the Psychiatric Patient Advocate Office at 1-800-578-2343.
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